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MEMORANDUM

EDUARDO C. ROBRENO, J. July 29, 2002

This case involves a fire that occurred on March 3,
2000, at 73 Constitution Avenue, Doyl estown, Pennsylvania, which
caused substantial damage to the adjacent properties. The
plaintiff, Travelers Insurance Co. (“Travelers”) is an insurance
conpany who brought this action as subrogee of Ml lie Millaney
and Jason Wagner. Millaney and Wagner were owners of adjacent
properties which were danmaged as a result of the fire and who
wer e conpensated by Travelers for | osses under their insurance
policies. Followi ng a bench trial, and pursuant to Fed. R G v.
P. 52, the Court makes the follow ng findings of fact and
concl usi ons of |aw

The property at 73 Constitution Avenue was owned by
def endant s Rodham and Shari Stem who | eased the property to
Janmes Sal vatore and Marie Vol ner from Novenber 1998 to March 3,

2000. Prior to leasing to Salvatore and Vol ner, Rodham Stem had



| eased the property from1981 to 1998 to his brother-in-law. The
fire originated on the first floor of the house near a wood
burni ng stove, which defendant Rodham Steminstalled in 1974 or
1975. The flue for the stove consisted of a netal piece that
connected the stove to a terra cotta pipe within the wall.
Rodham Stem repl aced the netal piece of the flue in the late
1970s, but did not replace or renove the flue thereafter. Rodham
Stemtestified that the netal piece of the flue had a life span
of approximately five years. The fire was caused when gasses
escaped through a crack in a terra cotta pipe and, over a |ong
period of time, caused the surrounding wood to |lose its noisture
and ignite.

The plaintiff’s expert, Robert Buckley, testified that
the crack existed well over a year prior to the fire of March 3,
2000. Additionally, although the defendants’ expert, Louis H
Gahagan, did not indicate a precise tine that the crack had
exi sted, he noted that in order for the wood surroundi ng the pipe
to lose its noisture to the point of becom ng conbustible, the
wood must dry out over a long period of tine. Both experts
concurred that the stove should be inspected regularly, although
di sagreei ng on whether the inspection should be conducted by a
prof essi onal inspector or a homeowner. Both indicated, however,
that in order to properly inspect the stove, the inspector nust

| ook up through the flue, which would require disassenbling the



nmetal flue that connected the stove to the terra cotta pipe. |If
such an inspection occurred, the crack in the terra cotta pipe
woul d have been visible. Rodham Stemtestified that he never
renoved the netal flue to inspect the terra cotta pipe during the
tinme he | eased the property to Sal vatore and Vol ner nor during
the time he |l eased the property to his brother-in-law, although
he did testify that he believed that his brother-in-law had done
so.

The issue in this case is what, if any, duty is owed by
an out of possession owner of land to the owner or occupant of
adj acent properties for damage sustained as a result of a fire
whi ch commenced in the | and owned by the out of possessi on owner
and spread to the adjacent properties. The Restatenent of Torts
(Second), 8§ 379, adopted by the Pennsyl vania Suprene Court in

Foley v. Pittsburgh-Des Mdines Co., 363 Pa. 1, 36, 68 A 2d 517,

534 (1949), provides that “[a] |essor of |land who transfers its
possession in a condition which he realizes or should realize
w Il involve an unreasonable risk of physical harmto others
outside the land, is subject to the sane liability for physica
harm subsequently caused to them by the condition as though he

had remai ned in possession.”! Under the Restatenent of Torts

1 Although both parties tal ked about a townshi p ordi nance
whi ch al |l egedl y had been adopted by the Townshi p of Doyl est own
and which required yearly inspections of the fireplace, neither
party offered the ordinance into evidence. Thus, the court need
not decide whether the failure to inspect constituted negligence
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(Second), 8§ 365, adopted by the Pennsyl vania Suprene Court in

Ford v. Jeffries, 474 Pa. 588, 593, 379 A 2d 111, 113 (1977),

“[a] possessor of land is subject to liability to others outside
the Iand for physical harm caused by the disrepair of a structure

if the exercise of reasonable care . . . would have nmade it
reasonably safe by repair or otherwise.” Although the defendants
rely on landlord and tenant cases to contend that generally a
landlord is not subject to liability to the tenant or to others
on the prem ses for harm caused by a defective condition of the
property, those cases are “not applicable to third persons who
are injured outside the leased land.” Foley, 363 Pa. at 36, 68
A 2d at 534.

In this case, the defendant Rodham Stem adm tted that
inthe nearly twenty years that he | eased the property, he never
renmoved the netal flue to inspect the terra cotta pipe to
determ ne whether it was in a safe condition. It is nore |ikely
than not that the crack on the pipe, which woul d have been
visible if the netal flue was renoved, had existed for over a

year before the fire. The court concludes that the crack in the

pi pe coul d have been di scovered through the exercise of

per se or sinply evidence of negligence. The failure to offer

t he ordi nance as proof, however, is not fatal to plaintiff’s
case, in that the court finds that under the circunstances of
this case, the out-of-possession |landlord had a duty to inspect
under 8 379 of the Restatenent because the defendants realized or
shoul d have realized that failure to inspect the firepl ace
created an unreasonable risk of harmto those outside the |and.
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reasonabl e care by the defendants, that defendants’ failure to
inspect the terra cotta pipe and their reliance on a nere belief
that the brother-in-law may have inspected it was unreasonabl e,
and thus the defendants are liable to the plaintiff for the
damage caused as a result of the fire. The parties have
stipulated that the damages in this case are $114, 900. 59.

Accordi ngly, judgnent shall be entered in favor of the
plaintiff and agai nst the defendants in the anount of

$114, 900. 59.



